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May 4, 1965

5X1A

I | has asked 25X1A
us to represen em |n negotlTations with you for the settlement

of its claims arising from the termination of | 25X1A
dated June 26, 1963,

As you may be aware, | have already had informal discus-
sions with Agency representatives, and | am taking the liberty
of quoting here from my communlication to | 25X1A
in which | outlined what | understood the Agency's position to
be as a result of those discussions. | hope that If you feel |
have misconstrued any aspect of the Agency's position you will
let me know 50 that we ma¥ continue our candid approach to settling
this matter amicably, efficiently, and fairly,

“The Agency seems to feel that you and the auditors
reached a satisfactory understanding and agreement with respect
to all items in the contract termination negotiations with the
exception of the unexplired lease, capital Improvements, and the
three men placed under contract | 25X1A
The Agencr representatives say that these Items should have been
included in your original proposal when the contract was let out
for blds, In which case they could have been attributed as direct
costs of the contrsct and you would have been relmbursed for them
at the time of termination, They further state that none of these
items could reasonably be sald to have been iIn anticlpation of

<%y o ¢ s

25X1A | |being awarded the contract. As | unﬁgzaxgﬂﬂ_LLLT
there were flve bldders considered, in which case 25X1A
could not have been sure of the contract until it was actually
awarded,

"As to specific Items, they state the new space was ac-
quired In February 1962 before the | | was even o5y qA
being discussed, They say that from the s{ze of the expansion
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foui contracts when a telephone cal

it was clear that you were expecting more work than that for
| laione, and that also for that reason the expansion
cannot be attributed to that one contract.

"With respect to the three men placed under contract,
they state that they never worked on the contract and that e
increase in payroll could not be justifled by a
contract.

"In brief, the Agency's position Is that when a firm
makes a proposal on a contract they must assume that the firm
is prepared to fulflll the terms of the contract and that routine
expansion to handle an Increase of business is an incident of
normal commercial activity and the government cannot be expected
to indemnify the contractor for the cost of such expansion should
a8 contract be terminated; rather, the sounder approach Is that
the termination of sny contract leaves some gap in the contractor's
activity and that If this is unduly great or Is within facilities
uniquely demanded by the particular contract, such direct expenses
should be set forth In the cost proposal and reflected in an in-
crease in the bid price. {incidentally, they advised me that had
you done this, you probably would have gotten the contract anyhow,
even had your bid not been the lowest."

it will be useful at this point to set forth some of the
background of | | destings with the Agency over the
years. | lor its predeccssor,lih | has 25X1A
performed highly sat!sfactor¥ services for the Agency and 0.S.S.
since 1947. During this period it has had some twenty-flive or
thirty contracts, none of which was ever terminated., There is
@ long history, virtually the entire perlod just mentloned, of 25X1A

dealings between the Agency and bY verbal request,
with paper work following when tTme allowed. Within this frame- 295X1A
work it was not unusual at al)l for | |to begin a project

with no contract or purchase order, relying sclely on the personal
assurances of Agency officlals; and In fect, this arrangement

never proved unsatisfactory to elther party since the contracts,

when approved, were always In fair Implementation of the informal
understanding of those concerned. 25X1A

There was even a time durin? the fulfiliment of three or
from the company to
advising that an invoice was on the way wes all that was
necessary to produce a remittance from the Agency, dispatched
actually before the Invoice was in the Agency's hands.

Another example of these Informal deslings was the servic-
ing of the knife assembly of certain equipment which had been

G TDENTIAL
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25X1A
suppllied by | |faclility. These 25X1A
assembl les were delivered to | |"anonymously, "

serviced, and later called for, again "anonymously.” A bill for
the service was prepared on each of these occaslons and directed
to the Agency and was promptly paid. Thils course of dealing went
on for a protracted perlod of time with no contrect or other paper
evidencing the company's right to be paid for the service it was
performing.

Yet another example, and much more recent, involved the
fulfiliment of an Agency contraect for the productlon of a 70 mm
to 9 inch four-power continuous enlarger for NPIC. In the summer
of 1960, some four weeks before the projected completion date,

25X1A was contacted by & senlor Agency representative, who
‘ sdvised that the device had to be completed by the end of the
following week because of sn smergent need on the part of the

Agency. When advised that there were a full four weeks remaining
for the scheduled completion of the project, the Agency represen-

25X1A tative advised | | to "work around the clock™ but at all
costs finish the project by the new deadline, at which time & C-54
25X1A would be dispatched to to plck up the completed device.

As |t happenad, the project was completed as requested by the

following Saturday, and the C-54 did arrive to take It to its
destination, At no time was there sny change order, memorandum,
letter, or other writing authorizing the additional costs Involved

in meeting the emer?ency deadline., | ] relying on ¢P5X1A
fifteen years experience with verbal requests from the Agency an
accustomed to consistent honoring by the Agency of such informal
arrangements, went ahead, its attention focused on getting the,h§5x1A
done and not on the ultimate problems of audit,

). With the above general tenor of the relations between :|
25X1A [ | and the Agency In mind, we come to the specific history o
— The concept which eventually became the basis of
25X 1A this contract was discussed In gradual degrees of development by
25X1A | with the military beginning early in 1962, The pro-
posal for design and constructron of the device was originally made

to the Alr Force at Westover Fileld, Snformall¥, In March 1962, and
formally In June 1962. Shortly thereafter, Air Force representa-
tives indicated that they would not participste In the development
of the device but they understood that the A?ency would, and they

25X1A suggested that |[turn its sttention to the development
of the idea with the Agency.

Exploratory conversations were ba?un with the Agency and
these resulted in the proposal being submitted to the Agency on
November 9, 1962. This proposal was on the same technical basls
as that submitted to the Alr Force the previous June and as that
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25X1A of the ultimate | . Likewise, the other aspects of
the two proposals, Including the description of the company's
capabilitles, were substantially the same in the two proposals.

In the following months further dliscussions were held
with representatives of the Agency together with the [ pnd 25X1C
the military research and development agency. By February 1963 25X1A

D5X1A It was clear to that the contract would be entered
into. The only question unresolved at that time was whether or
05X1C not the[lwould participate. 1| understand that| I
"bid," or cost proposal, on the contract had turned out to be
lower than the next nearest by over | | 25X1A
At a meeting at the Naval Gun Factory on February 26,
' 1963, Agency representatives present were in agreement to go
ahead with the project with or without theJ:::i]whtch was repre-25X1A
D5X1A sented by | | who was still not sure of their
position. Present at that meeting, among others, were Messrs.
O5X1A | The meeting was conducted by  25X1A
| in the absence of | lof 25%X1A
25X1A NPIC, the senior Agency technicsl representative for the project |

who would later be charged with the monitoring of the contract

At this meeting 4 |
were informed that the Agency had declided to glve f | 25X1A
the contract and that there remained only the working out of the
final detalled specifications consistent with the technical re-

25X1A quirements of | | and the formal Issuance of the contract.

25X1A On April 1, | | received a letter from (| signed 25X1A
25X1A by { [In which the final specification changes |
25X1A of the prototype for | |were spelled out in relation to the |
origlna! specifications as outlined in the proposal of November 9,
25& 1962. Subsequently, | | spent considerable time with
25X 1A | } contracting officer of the Agency, ironing out
e Tinal contract, which was received by [ |at the o5x1A

end of June 1963,
25X1A
| might observe at this point that | through-
out its years of dealings with the Agency, #nd Tndeed w 0.8.8.
before it, has never manifested any particular sophistication as
to government requirements for documentary substantiation or the

more technical aspects of contracting with the government generally,
nor has It ever before been required to. We would concede that the

25X1A proposal on | may have technicelly fallen short of re-
quirements, meesured against government contracting rules. |
sincerely believe, however, that nelther | | nor the o25x1A

Agency expected termination of this contract and that no consider-
ation was given by elther to the consequences of termination.
Although the Agency has taken the view that certain items claimed
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by | | in connectlion with the termination would have

been more appropriately set forth in the proposal, and ultimately
the contract, as dlrect costs, these might still be fairly In-
cluded In the termination costs In light of the course of dealings
of the parties and applicable law and regulstions.

The fallure of the proposal to spell out direct cost Items
and the tendency to act In expectation of the contract before Its
formalization should be measured against the previously described
history of informal dealings.

We turn then to the specific items of disagreement.

Unexplred Lease 25X1A
The original lease on the premises occupled by | |

[:;;:::] was for the top floor of |

and covered a term of flve years, commencing May 1, 1961, Sub-
sequentl;, a new lease was negotiated for a portion of the floor
below (4200 sq. ft.), for a term beginning February 1, 1962, and
terminating concurrently with the lease for the top floor. At

the same time, there was an informal understondln? with the land-
lord that | | had an optlon on the remaining portion of

the floor below {7800 sq. ft.). This option was taken up in May

1963, to terminate on the date set forth in the original lease

for the top floor, that ls, the end of May 1966, The May 1, 1963,
lease, for the remainder of the third floor, provided for an 25X1A
annual rental of | | 2BX1A

if, as we belleve, the contract was assured to | |
as early as March of 1963, there seems to be nothing In the timing
of the leases which is Inconsistent with | | contention
that the additional space on the third floor was obtalned in reason-
able anticipation of | and was nocossarr for the per-
formance of It. The contract was, in fact, formally entered Into
but a month later, %5X}A

it is perhaps worthy of note that the November 9 proposal,
ultimately incorporated In | made reference to the one
and one-half floors occupled by | | at that time, and to
the additional one-half floor belng readied to accomodate personnel
and facilities, Including security arrangements which were for the
contract being proposed. The 7800 sq. ft. acquired by | |

25X1A

In May of 1963 was, without the requirements of | [ far
in excess of Its needs and, In fact, to this day remalns Targely 55y qp
unused, 25X1A
The annual gross of | | for the fiscal year  25X1A
prior to that in which [ [was awarded was| [25X1A
~ . T
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25X1A

One can hardly gainsay the extraordlinary Impact of | |
upon a business this small, the contract price belng approximately

25X1A | | @ 30% increase over the previous year's business.
it would seem inescapable that such a company would requlre ad-
ditional facilities and personnel. | |required nearly o5x1A

"white room" conditions. That additional space was needed end
that it be different space was understood by the Agency's technli-
cal representatives, If not by Its contracting representatives,
because of the requirement of & nearly dust-free environment
meeting standards higher than those in a normal plant manufactur-
ing photographic equipment. It cannot be overemphasized that this
project was based upon the production of highly sophlsticated
instrumentation working with the finest grain fllms, exposed at
such a distance as ultimately to invelve enlargement processes

' wherein dust particles could obliterate entire city blocks.
Contract Labor
The next item In dispute Is the hiring by | | 25X1A
of three ang!noersrjgz_gggg_ggJT___________J After the contract 25X1A
25X1A was entered into, in September 1963, engaged the 25X1A

services of three additional engineers. Agency representatives 2EX1A
were aware that these men were being hired to work on | I

25X1A Indeed, It was Agency representatives who suggested to| |
25X1A : hat they be hired for staggered entry on duty - September
» October 15, and November 15 - to match up with the gradually

accelerating developmental phase of the contract. Thus, under
the one year contract terms for each man, the last of the three
would be terminated on November 15, 1964, about two months before
the completion of the contract which, by that time, would have
been in the final stsges of fabrication and beyond the stage re-
’ quiring engineering talent and labor above that of the firm's
normal operating level. These men were hired specifically for

25X1A which could not be performed without them. At no
time during the life of the contract were any of these individuals
?tvcn work on _any other project. Furthermore, even after the term-

25X1A nation of | | untll the terminations of the three employ-

ment contracts resp.ctlve!g, a great portion of the time of these
employees was idle, there being little other work for them to do.
It Is worthy of note that it was Implicit in the proposal that at
least two new men would have to be hired; It referred to space
being readled for six when four were on the payroll. The new men
were totally nonproductive for at least ninety days each.

The payrell increase occasioned by the hiring of these
three men was fully justified by | [ the R and D phase 25X1A
of which alone was in the neighborhood of | | which, In 25X1A
view of the firm's existing structure, would appear to have amply
covered the three men, with a profit.

TR - R R LY
DO EIRL
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Leasehold improvements

Late in 1962, as hopes rose for the implementation of
the project, | an the renovation of the second
portion of the third floor. his was done initlally by "moon-
lighters' who would come in at alght and do the work. That
this work had commenced was acknowledged In the contract pro-
posal of November 9, 1962, As the contract became more assured,
the work was accel The last phase of the improvements,
costing nearly was performed after the contract had
been signed. Inclidentally, the door to the payment of the cost
of leasehold Improvements was left open by the final sentence
in the report on the final esudit submitted b the Chlef,
industrial Contract Audit Division, to the Chlef, Procurement
Division/OL, dated 6 March 1964,

-0 - 25X1A

It has been suggested that the questioned eﬁgggglggggg_j
in all three areas might be attributable in part to
but that the{ 8lso would be then attributable in part to the
companion milltary contract which | | expected but 25X1A
never received. We point out that for the initlal twelve months
of the contract, all of the effort was to be on research and
development, The only difference made by the loss of the mili-
tary contract was that at the prototype production stage there
would be only one device fabricated rnstead of two., The additional
space, the Improvements to the leasehold, and the hiring of ad-
ditional talent were almost exclusively directed toward the R and
D phase, and these items were just as necessary for the production
of one device as for two, and were therefore fullr‘as necessary

for | |alone as for | |and a llke contract 25X1A
from €r agency.

in the light of the abov d after a thorough review of
the files, including | iaccauntings in the various
areas in question, | would propose, In the interest of comp romi se,
a settlement of the outstanding accounts arising from t na-
tion of | | by the payment of the following to 25X1A
I |

1. The unamortized value of the leasehold scquired by

| in May 1963, but not that acquired In February 1962,

L
Such payments are suthorixed by ASPR, This would be 25X1A

computed at | | per month times the fourteen and one-half
months unexplred period of the contract: [:fff::ff} 25X1A

2. The actual cost of improvements made to the leasehold
for the speciflic ﬁurpose of readying the plant for the execution
of | | but limited to those items incurred from the time
of the contract proposal In November 1962: [::::::::] 25X1A

z~€‘§gw

GEIENTIAL
Approved For Release iﬁbb‘%fo }‘:‘“ ClA-RDP78B04747A001500010002-3




Approved For Release 2002/06/17 : CIA-RDP78B04747A001500010002-3

25X1A | | -8- May k&, 1965

3. One-fourth of the one~year contract costs of the three

professional employees hired exclusively for | | We 25X1A
have adopted ninety days as being & reasonable time to have allowed
25X1A { | to prudently minimize its claim against the Agency 25X1A

either by negotiating the termination of the employment contracts
or by flnd!ng work for the men which could be allocated to other
h

contracts, e three men were employed at annual rates of
25X1A _f FK

respectively, jch would result, on the basis

just stated, in a loss claimed of: 25X1A
TOTAL ~ items 1, 2, and 3eecceccacscces 25X1A
L, Concomitant sdjustment of overhead, fixed fee, and like
computations.
' 5. Stralght termination costs, including preparation of

the final accounting and termination reports, audit and legal
expenses, etc. These wlll be submitted separately and would, of
course, be subject to audit by the Agency.

! trust you will agree that the above represents a fair
basis for resolving this matter and that | may be hearing from
you in the near future with respect to those steps remalning to
be teken for the working out of final detalls.

Sincerely,

4 | 25X1A

HRC:jt
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l PLEASE CATT [J WAITING TO SEE YOU

‘ [0 WiLL CALL AGAIN [0 wiISHES AN APPOINTMENT
/ [ RETURNING YOUR CALL

[0 1S REFERRED TO YOU BY:
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